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International Courts and Tribunals
DARYL

A.

MUNDIS AND MARK

B.

REES*

This article reviews and summarizes significant developments in 2001 concerning international Courts and tribunals, particularly events relating to the International Court of
Justice, the United Nations Compensation Commission, the Iran-U.S. Claims Tribunal,
the Claims Resolution Tribunal (formerly the Claims Resolution Tribunal for Dormant
Accounts in Switzerland), and the International Commission on Holocaust Era Insurance
Claims. Significant developments relating to the creation of the permanent International
Criminal Court, the International Criminal Tribunals for the former Yugoslavia and
Rwanda, proposed additional ad hoc international criminal tribunals, the International Tribunal for the Law of the Sea, and the World Trade Organization dispute settlement system
and other trade dispute settlement systems are detailed in other articles in this issue.
I. International Court ofJustice
The International Court of Justice (the Court or ICJ) is the principal judicial organ of
the United Nations. The ICJ's jurisdiction is two-fold: to deliver judgments in contentious
cases submitted to it by sovereign states, and to issue non-binding advisory opinions at the
request of certain U.N. organs and agencies. At the close of 2001, the ICJ's 55th year since
its inaugural sitting on April 18, 1946, twenty-three contentious cases, and no requests for
advisory opinions, were pending. Significant judicial activity in 2001 included the following.
Three new cases were docketed and two cases were discontinued.' The Court delivered its

*Daryl A. Mundis and Mark B. Rees co-chair the ABA International Courts Committee. Mr. Mundis is a
Trial Attorney at the International Criminal Tribunal for the former Yugoslavia in The Hague, Netherlands,
and may be reached at thehague@wanadoo.nl. Mr. Rees is an Attorney-Advisor in the Office of the General
Counsel of the U.S. International Trade Commission in Washington, D.C., and may be reached at

mrees@usitc.gov. The views expressed herein are those of the authors, acting in their personal capacities, and
do not represent the views of the United Nations or the U.S. International Trade Commission. The authors
gratefully acknowledge the assistance of Nancy Amoury Combs, Legal Assistant at the Iran-U.S. Claims
Tribunal, The Hague, Netherlands, Ucheora 0. Onwuamaegbu, Counsel at the International Centre for
Settlement of Investment Disputes, Washington, D.C., and Jacqueline Weisman, an international lawyer in
Boston, Massachusetts.
1. Those docketed were Territorialand Maritime Dispute (Nicar. v. Colom.), 2001 I.C.J. (Dec. 6); Certain
Property (Liech. v. F.R.G.), 2001 I.C.J. (June 1); and Applicationfsr Revision of the Judgment ofll July 1996 in
the Case concerningApplication of the Convention on the Prevention and Punishmentof the Crime of Genocide (Bosn.
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judgment on the merits in two cases,' issued rulings addressing third-party intervention
and the scope of counterclaims, 3 and released numerous other orders that were in the nature
of specific case management. In addition, the Court deliberated, following five days of
public hearing and final written submissions, a case in which it delivered its judgment in
early 2002. 4 The Court also implemented efforts to improve its procedural rules and the
practice of parties before it. This section reports briefly on each of these activities as well
as the Court's General List and the Court's composition at year-end.
A.

CONTENTIOUS CASES DURING 2001

1. Maritime Delimitation and TerritorialQuestions Between Qatarand Bahrain
(Qatarv. Bahrain)

On March 16, 2001, the Court delivered its judgment5 in what amounted to the longest
case in the Court's history (the application initiating the proceeding was filed in July 1991).
Public hearings on the merits of the dispute were held from May 29 to June 29, 2000. The
parties filed more than 6,000 pages of written pleadings. The Court's lengthy decision, to
which ten separate opinions or declarations were appended, found as follows:
* Unanimously, that Qatar has sovereignty over Zubarah;
* By twelve votes to five, that Bahrain has sovereignty over the Hawar Islands;
* Unanimously, that vessels of Qatar enjoy in the territorial sea of Bahrain, separating the
Hawar Islands from other Bahraini islands, the right of innocent passage accorded by customary international law;
* By thirteen votes to four, that Qatar has sovereignty overJanan Island, including HaddJanan;
* By twelve votes to five, that Bahrain has sovereignty over the island of Qit'atJaradah; and
* Unanimously, that the low-tide elevation of Fasht ad Dibal falls under the sovereignty
of Qatar.
By a vote of thirteen votes to four, the Court then determined the single maritime boundary for the maritime zones appertaining to Bahrain and Qatar. The Court restated in the
course of its decision the rules of customary international law that apply to maritime delimitations (no maritime treaty regime governed the rights of both parties) and explained the
influence that islands, islets, and low-tide elevations have on such delimitations.

& Herz. v. Yugoslavia) 2001 I.CJ. (Apr. 24), Preliminary Objections (Yugoslavia v. Bosn. & Herz.) 2001 I.CJ.
(Apr. 24). Those discontinued were Armed Activities on the Territory ofthe Congo (Congo v. Burundi) and (Congo
v. Rwanda), 2001 I.CJ. (an. 30).
2. Maritime Delimitation and Territorial Questions Between Qatar and Bahrain (Qatar v. Bahr.), 2001 I.CJ.
(Mar. 16); LaGrand Case (F.R.G. v. U. S.) 2001 I.CJ. (June 27).
3. Sovereignty over Pulau Ligitan and Pulau Sipadan (Indon./Malay.), 2001 I.CJ. (Oct. 23) (ruling against
application of Philippines for permission to intervene); Armed Activities on the Territory of the Congo ( Congo v.
Uganda), 2001 I.CJ. (Dec. 13) (holding two of Uganda's counterclaims admissible and the third inadmissible).
4. Arrest Warrant of11 April 2000 (Congo v. Belg.). The Court held hearings the week of October 15, 2001.
In its judgment of February 14, 2002, the Court ruled against Belgium, finding that the arrest warrant issued
against Mr. Abdulaye Yerodia Ndombasi was invalid in that it failed to respect the immunity from criminal
jurisdiction and the inviolability that the incumbent Minister for Foreign Affairs of the Democratic Republic
of the Congo enjoyed under customary international law. The decision is available at http://www.icj-cij.org,
and will be reviewed in next year's article (for 2002 judicial activity).
5. The text of this decision is available at http://www.icj-cij.org.
VOL. 36, NO. 2
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2. LaGrandCase
In 1982, brothers Karl and Walter LaGrand, German nationals, attempted to rob an
Arizona bank, during which they murdered the bank manager. Following their arrest, they
were prosecuted, convicted, and sentenced to death in 1984. Article 36 of the Vienna Convention on Consular Relations 6 (VCCR), to which both the United States and Germany
are parties, requires the authorities of the State who arrest nationals of another State-Party
to advise the detained individual that they have the right to consult with their State's consular officials. The LaGrand brothers were not so advised and, in accord with Article I of
Optional Protocol II to the VCCR,7 Germany brought this case against the United States
for violations of its own rights and the rights of Karl and Walter LaGrand. s
Events moved quickly in the case. On February 24, 1999, the United States Ninth Circuit
Court of Appeals held that the failure of the Arizona authorities to notify the German
consular officials resulted in a procedural default, although Karl LaGrand was executed
later that same day. On March 2, 1999, the day before the scheduled date of Walter
LaGrand's execution, at 7:30 P.M. (The Hague time), Germany filed its Application instituting the proceedings against the United States before the ICJ, accompanied by a request
for certain provisional measures. Germany specifically requested that the ICJ order that
"the United States should take all measures at its disposal to ensure that Walter LaGrand
is not executed pending the final decision in these proceedings, and should inform the Court
of all the measures which it has taken in implementation of that Order."9
On the following day, the ICJ rendered an Order in which it found that "the circumstances required it to indicate, as a matter of the greatest urgency and without any other
proceedings, provisional measures in accordance with Article 41 of its Statute and with
Article 75, paragraph 1, of its Rules (I.C.J. Reports 1999, p. 9, para. 26)." 10 Consequently,
on March 3, 1999, the Court indicated provisional measures in the following terms (March
3 Order):
(a) The United States of America should take all measures at its disposal to ensure that Walter
LaGrand isnot executed pending the final decision in these proceedings, and should inform
the Court of all the measures which it has taken in implementation of this Order;
6. Vienna Convention on Consular Relations, Apr. 24, 1963, art. 36, T.I.A.S. No. 6820,77, 596 U.N.T.S.
No. 8638, at 262. Article 36(1) provides that:
With a view to facilitating the exercise of consular functions relating to nationals of the sending State:
•..(b) if he so requests, the competent authorities of the receiving State shall, without delay, inform
the consular post of the sending State if, within its consular district, a national of that State is arrested
or committed to prison or to custody pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested, in prison, custody or detention shall
also be forwarded by the said authorities without delay. The said authorities shall inform the person
concerned without delay of his rights under this sub-paragraph.
7. Optional Protocol to the Vienna Convention on Consular Relations Concerning the Compulsory Setdement of Disputes Apr. 24, 1963, art. 1, T.I.A.S. No. 6820, 326, 596 U.N.T.S. No. 8640, p. 488 provides
that "[d]isputes arising out of the interpretation or application of the Convention shall lie within the compulsory
jurisdiction of the International Court of Justice and may accordingly be brought before the Court by an
application made by any party to the dispute being a Party to the present Protocol." Both the United States
and Germany are signatories to the Optional Protocol.
8. LaGrand Case (F.R.G. v. U.S.) (2001), available athttp://www.icj-cij.org [hereinafter LaGrand Case].
For a detailed presentation of the facts of the case, see 9 13-34 of the decision.
9. Id. 30.
10. Id. 1 32.
SUMMER 2002
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(b) The Government of the United States of America should transmit this Order to the Governor of the State of Arizona."
Simultaneously, Germany initiated proceedings in the U.S. Supreme Court against the
United States and the Governor of Arizona, seeking, inter alia, to enforce compliance with
the ICJ's March 3 order. Before the Supreme Court, the United States Solicitor-General
argued, inter alia, that, "an order of the International Court ofJustice indicating provisional
measures is not binding and does not furnish a basis for judicial relief."" Later that day,
the U.S. Supreme Court dismissed the motion by Germany on the grounds of the tardiness
of Germany's application and of jurisdictional barriers under United States domestic law.
Walter LaGrand was executed later that day.
In the proceedings before the ICJ, the United States admitted that it had breached its
obligations to Germany under Article 36(1)(b) of the Convention but asserted that the
VCCR did not confer rights upon individuals." Germany contested this point, arguing that
the issue was the violation of the LaGrands' individual rights, which arose from the failure
of U.S. authorities to advise the LaGrand brothers of their rights under Article 36(1)(b) of
4
the VCCR.'
The Court ruled against the United States. By fourteen votes to one, the Court found
that by not timely informing the LaGrands upon their arrest of their rights under the
VCCR, and thereby depriving Germany of the possibility, in timely fashion, to render the
assistance provided for by the VCCR, the United States breached its obligations under
the VCCR to Germany and the LaGrands. By a similar vote, the Court found a separate
breach of the VCCR by the United States resulting from not permitting review and reconsideration of the convictions and sentences when the VCCR breach came to light. The
Court also found, by thirteen votes to two, that the United States violated the Court's
March 3 order, rejecting the view that such an order imposed anything less than binding
international legal obligations on the parties.' 5 Finally, the Court held, by fourteen votes
to one, that in the event that German nationals are sentenced to severe penalties in the
United States without their rights under the VCCR having been respected, the United
States, "by means of its own choosing," must allow the review and reconsideration of
the conviction and sentence by taking account of the violation of the rights set forth in
16
the VCCR.
I1. Id. 32.
12. Id. 33.
13. Counter-Memorial submitted by the United States of America (F.R.G. v. U.S.), Mar. 27, 2000, 175,
available at http://www.icj-cij.org.
14. Memorial of the Federal Republic of Germany, Vol. I (F.R.G. v. U.S.), Sept. 16, 1999, 9 1.04, 3.733.75, 4.90, available at http://www.icj-cij.org.
15. LaGrand Case, supra note 8,
111-116 (reciting the actions of U.S. and Arizona officials). With respect
to its construction of Article 41, an important ruling of first impression, the Court stated (1 102):
The context in which Article 41 has to be seen within the Statute is to prevent the Court from being
hampered in the exercise of its functions because the respective rights of the parties to a dispute before
the Court are not preserved. It follows from the object and purpose of the Statute, as well as from the
terms of Article 41 when read in their context, that the power to indicate provisional measures entails
that such measures should be binding, inasmuch as the power in question is based on the necessity,
when the circumstances call for it, to safeguard, and to avoid prejudice to, the rights of the parties as
determined by the final judgment of the Court. The contention that provisional measures indicated
under Article 41 might not be binding would be contrary to the object and purpose of that Article.
16. Id.9 128.7
VOL. 36, NO. 2
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3. Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

On October 23, 2001, the Court issued its judgment on the application of the Philippines
for permission to intervene, a matter that had consumed four days of public hearings in
June 2001.11 The underlying controversy, submitted to the Court for resolution by Special
Agreement of Indonesia and Malaysia, concerned the sovereignty over the Ligitan and
Sipadan islands. The Philippines conceded from the outset that it did not have any territorial interest in Ligitan and Sipadan; it sought to intervene as a non-party, however,
on the grounds that its claim of sovereignty in North Borneo might be affected by reasoning
the Court would apply in deciding the case. Indonesia and Malaysia contended that because
the Philippines had no interest in the underlying subject matter, it failed to satisfy the
requirement, under Article 62 of the Court's Statute, that the intervenor have a cognizable
"interest of a legal nature."
The Court ruled against the Philippines, but on grounds subtly different than those
argued by Indonesia and Malaysia. The Court held that the requisite "interest of a legal
nature" need not be limited to the dispositifalone in the judgment, but it may also relate to
the reasons that constitute the necessary steps to the dispositif.18 However, when the interest
asserted is of the latter sort, the intervener necessarily bears the burden of showing with
"particular clarity" the existence of the claimed interest. 19 The Court held that Article 62
required the Philippines to explain with sufficient clarity its claim of sovereignty in North
Borneo and the legal instruments on which the claim rested, and to show with adequate
specificity how particular reasoning or interpretation by the Court of identified treaties
might affect its claim of sovereignty in North Borneo.20 The Court found that the Philippines failed to discharge its burden and, accordingly, by a vote of fourteen to one, denied
the application.2"
4. Armed Activities on the Territory of the Congo (DemocraticRepublic of the Congo v. Uganda)

By order dated November 29, 2001, the Court ruled on the admissibility of three counterclaims asserted by Uganda under Article 80 of the 1978 Rules of the Court. The Court
characterized the subject matter of the claims as follows: (1) acts of aggression allegedly
committed by the Congo against Uganda; (2) attacks on Ugandan diplomatic premises and
personnel in Kinshasa and on Ugandan nationals for which the Congo is alleged to be
responsible; and (3) alleged violations by the Congo of the Lusaka Agreement." The Congo
alleged, in its application instituting the proceedings, that Uganda violated rules of con-

17. Case Concerning Sovereignty over Pulauhigitan and Pulau Sipadan (Indon./Malay.) (2001), available at
http://www.icj-cij.org.
18. Id. T 47.
19. Id. ] 59.
20. Id. T 60. That the party seeking to intervene might not have access to the detailed arguments of the
parties will not alleviate the burden imposed by Article 62.
21. The Philippines failed to show in various instruments: "a legal interest on its part that might be affected
by reasoning or interpretations of the Court in the main proceedings, either because they form no part of the
arguments of [the parties] or because [the parties'] reliance on them does not bear on the issue of retention of
sovereignty by the Sultanate of Sulu as described by the Philippines in respect of its claim in North Borneo."
Id. T 82. The reliance by the Philippines on instruments that were not themselves sources of the title it claimed
further attenuated any interest it asserted under article 62. Id. 83.
22. Case Concerning Armed Activities on the Territory of the Congo (Congo v. Uganda) (2001), available
at http://www.icj-cij.org.
SUMMER 2002
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ventional and customary international law by engaging in military and paramilitary actions
against the Congo, illegally exploiting Congolese resources, and committing acts of oppression against Congolese nationals.
Uganda's asserted counterclaims required the Court, inter alia, to apply the requirement
in Article 80 of the establishment of a "direct connection" between the counterclaim and the
original claim. The Court found that there was such a connection with respect to the first
counterclaim (unanimously) and second counterclaim (fifteen votes to one), because the parties' respective claims related to facts of the "same nature" and formed part of the same "factual complex" (a conflict of varying intensity between neighboring States since 1994). Moreover, the parties were pursuing the same "legal aims," each seeking to establish the other's
responsibility based on the same principles of international law. 3 Accordingly, the Court held
that the sound administration of justice and interests of procedural economy called for4 the
simultaneous consideration of the first and second counterclaims and principal claims.1
On the other hand, a unanimous Court found no direct connection with respect to the
third counterclaim. The Court reasoned that the counterclaim raised questions respecting
methods for solving the conflict in the region, whereas the Congo's claims related to acts
for which Uganda was allegedly responsible during the conflict. The Court held that the
facts respecting the two claims were of a different nature and did not form part of the same
factual complex. Moreover, the Court determined that the parties were not pursuing the
same legal aims because each was seeking to establish the responsibility of the other based
on the violation of different rules.2"
B.

NEW CASES DURING

2001

1. Territorialand Maritime Dispute (Nicaraguav. Colombia)
This case raises issues of title to territory and maritime delimitation in the western Caribbean. Nicaragua seeks a declaration that it has sovereignty over the islands of Providencia, San Andres, Santa Catalina, and all appurtenant islands and keys, and also over the
Roncador, Serrana, Serranilla, and Quitasueno keys (insofar as they are capable of appropriation). Nicaragua also requests the Court's determination of the single maritime boundary between the areas of continental shelf and exclusive economic zone appertaining to
Nicaragua and Colombia.26 The jurisdictional claim is premised on Article XXXI of the
American Treaty on Pacific Settlement, signed on April 30, 1948, to which both countries
are a party, as well as the declarations under Article 36 of the Court's Statute, by which
Nicaragua and Colombia accepted the Court's compulsory jurisdiction in 1929 and
1937, respectively.

23. Id. 9 38 and 40.
24. Id. 44.
25. Id. 1 42.
26. Territorial and Maritime Dispute (Nicar. v. Colom.) (2001), Application of the Republic of Nicaragua,
T 8, available at http://www.icj-cij.org. Nicaragua also reserves the right to claim compensation for elements
of unjust enrichment and for interference with fishing vessels of Nicaraguan nationality or licensed by Nicaragua. Nicaragua alleges that the latest incursion took place on October 27, 2001, when Colombia captured
and took to San Andres a fishing vessel bearing the Nicaraguan flag.
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2. CertainProperty (Liechtenstein v. Germany)
Liechtenstein's application concerns
decisions of Germany, in and after 1998, to treat certain property of Liechtenstein nationals
as German assets having been 'seized for the purposes of reparation or restitution, or as a result
of the state of war'-i.e., as a consequence of World War II-, without ensuring any compensation for the loss of that property to its owners, and to the detriment of Liechtenstein itself.7
The disputed property is the property of the then Prince of Liechtenstein and of his family
as well as property of other Liechtenstein nationals seized as German property by Czechoslovakia through a series of decrees in 1945. Liechtenstein claims that Germany now treats
any such property that has come into its possession as its own (citing, inter alia, a German
Federal Constitutional Court ruling in 1998). Liechtenstein contends that Germany has
failed to respect the rights of Liechtenstein and that, by failing to make compensation for
losses suffered by Liechtenstein or its nationals, Germany is in breach of the rules of
international law. Liechtenstein's jurisdictional claim is premised on Article 1 of the European Convention for the Peaceful Settlement of Disputes to which both States are parties
without reservation.
3. Applicationfor Revision of the Judgment of 11 July 1996 in the Case concerningApplication
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), PreliminaryObjections (Yugoslavia v. Bosnia and Herzegovina)
This is an application for a revision ofjudgment pursuant to Article 61 of the Court's Statute.2" In the judgment that is the subject matter of the application, the Court found that it
had jurisdiction to deal with the case on the basis of Article IX of the Convention on the
Prevention and Punishment of the Crime of Genocide (Genocide Convention) and further,
that the application filed by Bosnia and Herzegovina was admissible. Yugoslavia contends
that its admission to the United Nations as a new Member on November 1,2000, constitutes
"a new fact," unknown to the Court and parties at the time of the 1996 judgment, that supports Yugoslavia's original and continuing contention that it was not a contracting party to
the Genocide Convention when the application of Bosnia and Hezegovina was filed or at any
time prior to the 1996 judgment. Yugoslavia also contends that its notification of accession
of March 8, 2001, to the Genocide Convention, does not confer jurisdiction because its
accession has no retroactive effect and also includes a reservation as to Article IX.
C.

GENERAL LisT

As of December 31, 2001, the General List of ICJ cases was composed as follows: Questions of Interpretationand Application of the 1971 Montreal Convention arisingfrom the Aerial
Incident at Lockerbie (Libya v. United Kingdom) (Libya v. United States); Oil Platforms (Iranv.
United States); Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia);29 Gabcikovo-Nagymaros Proect (Hungary!

27. Certain Property (Liech. v. F.R.G.) (2001), Application of the Principality of Liechtenstein, T 1,available
at http://www.icj-cij.org.
28. The application, and the judgment for which it seeks revision, are available at http://www.icj-cij.org.
29. In September 2001,Yugoslavia withdrew the counterclaims it had submitted in its Counter-Memorial.
The September 10, 2001 Order recording the withdrawal is available at http://www.icj-cij.org.
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Slovakia); Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:
Equatorial Guinea intervening); Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/
Malaysia); Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo);
Legality of the Use ofForce (Yugoslavia v. Belgium) (Yugoslavia v. Canada)(Yugoslavia v. France)
(Yugoslavia v. Germany) (Yugoslavia v. Netherlands) (Yugoslavia v. Portugal) (Yugoslavia v.
United Kingdom); Armed Activities on the Territory of the Congo (DemocraticRepublic of the
Congo v. Uganda); Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Yugoslavia); Maritime Delimitation between Nicaraguaand Hondurasin
the Caribbean Sea (Nicaraguav. Honduras);Arrest Warrant of 11 April 2000 (DemocraticRepublic of the Congo v. Belgium); Applicationfor Revision of the Judgment of 11 July 1996 in the
Case concerningApplication of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia
and Herzegovina); Certain Property (Liechtenstein v. Germany); and Territorialand Maritime
Dispute (Nicaraguav. Colombia)30
D. PROCEDURAL INITIATIVES

As part of its ongoing administrative and procedural efforts to meet the challenge of its
large docket, the ICJ announced certain significant developments in 2001. Effective February 1, 2001, Article 79 of the Rules of the Court was amended to require the filing of
preliminary objections "as soon as possible and not later than three months after the delivery
of the Memorial." Article 80 was also amended, inter alia, to preserve the right of the party
against which counterclaims are filed to present its views of the counterclaims in an additional pleading." Practice directions were published on October 31, 2001.32 The directions
discourage the practice of simultaneous depositing of pleadings in cases brought by Special
Agreement; require a short summary of reasoning at the conclusion of written pleadings;
urge parties to append to their written pleadings only strictly selected documents and to
provide the Court with any translation (including partial translations) of those pleadings
into the other official language of the Court that the parties might have; state that the timelimit for the presentation by the other party of its written observations respecting preliminary objections on grounds of lack of jurisdiction or inadmissibility shall generally not
exceed four months; and insist on the succinctness of oral statements that Article 60 chcontemplates.
E. COMPOSITION OF THE COURT

Judge Mohammed Bedjaoui (Algeria), former President of the Court, resigned as a member of the Court effective September 30, 2001. On October 12, 2001, the U.N. General
Assembly and Security Counsel elected Mr. Nabil Elaraby (Egypt) as a member of the
Court. Pursuant to ICJ Statute Art. 14, Judge Elaraby will serve the remainder of Judge
Bedjaoui's term that will expire on February 5, 2006.13 The Court re-elected Mr. Jean30. See Docket, InternationalCourt of Justice, available at http://www.icj-cij/icjwww/idocket.htm.
31. Press Release, Amendments to Articles 79 and 80, International Court ofJustice 2001/1 (an. 12, 2001),
available at http://www.icj-cij.org.
32. Annex to Press Release, Thirty-Ninth Session, International Court of Justice 2001/32 (Oct. 31, 2001),
available at http://www.icj-cij.org.
33. Press Release, International Court of Justice, United Nations General Assembly and Security Council
elect Mr. Nabil Elarby as Member of the Court (Oct. 10, 2001), available at http://www.icj-cij.org/icjwww/
ipresscom/ipress2001/ipresscom200l-25_electionelarby.20011012.htm.
VOL. 36, NO. 2
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Jacques Arnaldez (France) to the post of Deputy-Registrar on February 20, 2001. As of
December 31, 2001, the Court was composed as follows (in order of seniority): Gilbert
Guillaume (France), President; Shi Jiuyong (China), Vice-President; Shigeru Oda (Japan);
Raymond Ranjeva (Madagascar); Geza Herczegh (Hungary); Carl-August Fleischhauer
(Germany); Abdul G. Koroma (Sierre Leone); Vladlen S. Vereshchetin (Russian Federation); Rosalyn Higgins (United Kingdom); Gonzalo Parra-Aranguren (Venezuala); Pieter
H. Kooijmans (Netherlands); Francisco Rezek (Brazil); Awn Shawkat AI-Khasawneh (Jor4
dan); Thomas Buergenthal (United States); and Nabil Elaraby (Egypt).
H. United Nations Compensation Commission
The United Nations Compensation Commission (UNCC), a subsidiary organ of the
United Nations Security Council, was established by the Security Council at the end of the
Gulf War in 1991 to pay compensation to foreign governments, nationals and corporations
for "any direct loss, damage,... or injury ... as a result of Iraq's unlawful invasion and
occupation of Kuwait."" In 2001, the UNCC continued the implementation of its current
work program, which contemplates the completion of the last panel reports by mid-2003.
The processing of claims will only be completed after the Governing Council, which typically meets four times per year, has approved the recommendations contained in these final
reports. Significant developments in 2001 included the approval of the first report on environmental claims and the first report on the claims by insurance sector companies, as well
as the agreement of the Governing Council, in principle, that funds be made available for
the purpose of hiring experts, through the UNCC budget, whose work will be of assistance
to Iraq in responding to 'F4' environmental claims.
A.

PAYMENT OF

UNCC AwARDs

Funds for the payment of UNCC awards come from the UNCC-administered United
Nations Compensation Fund. The Fund receives 25 percent of the revenue derived from
sales of Iraqi petroleum and petroleum products pursuant to Security Council Resolution
1330 (2000). Funds are presently made available to the Compensation Fund under the "oil
for food" mechanism established by Security Council Resolution 986 (1995) and subsequent
resolutions. The exact amount coming into the Compensation Fund each month depends
on the quantity of oil sold by Iraq and the price of oil.
The awards approved by the Governing Council at the end of its forty-second session
on December 13, 2001, brought the total compensation awarded by the Commission as of
that date to over U.S.$35.9 billion, with over U.S.$13.7 billion of the amount having been
made available to Governments and international organizations for distribution to suc36
cessful claimants in all categories of claims.

34. International Court of Justice, Composition of the Court, available at http://www.icj-cij.org/icjwww/
igeneralinformation/igncompos.honl.
35. S.C. Res. 687, U.N. SCOR, 46th Sess., 2981st mtg., para. 16, U.N. Doc. S/RES/687 (1991); see generally
UNCC Web site, http://www.unog.ch/uncc (overview of the structure and jurisdiction of the UNCC).
36. Press Release, United Nations Compensation Commission, Governing Council of United Nations Compensation Commission Approves Awards of U.S.$132.7 million for compensation as its Forty-Second Session
(Dec. 13, 2001), availableat http://www.unog.ch/uncc/pressreVpr_-42c.pdf [hereinafter Forty-Second Session].
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The UNCC makes funds available to the Governments or international organizations
that originally submitted the claims, which are then responsible for the distribution of
compensation to successful claimants within six months of receiving payment and reporting
on payments made to the claimants no later than three months thereafter. The payment
reports, which describe the mechanisms for the making of payments to claimants and detail
the amount and date of payment, enable the Commission to monitor the distribution
of compensation.
B.

GOVERNING COUNCIL DECISIONS

1. Thirty-Ninth Session
The Council approved seven reports and recommendations of the panels of Commissioners concerning 435 claims of corporations and governments in category "E," "E/F"
and "F" respectively. Compensation was awarded to 352 of those claimants in the sum of
approximately U.S.$2.37 billion."
Among the approved reports was the first report of the Panel appointed to review category "E/F" claims., This report merits particular attention as the claims it covers were
selected on the basis of the issues they involve, to enable the Panel to set a precedent for
the future review of the other claims in that category.
Category "E/F" claims are claims filed on behalf of insurance and reinsurance companies,
including syndicates at Lloyd's of London and export credit agencies, involved in the various
stages of insurance as insurers, reinsurers and retrocessionaires5 9 This first installment of
category "E/F" claims involved forty claims filed on behalf of insurance companies and
export credit agencies by eleven governments. Of these, twenty-nine claims filed by seven
governments were approved by the Council for compensation, with a total award value of
U.S.$34,480,865.00. The claims are for payments made to policyholders for loss, damage
or injury allegedly arising from Iraq's 1990 invasion of Kuwait. The underlying losses for
which the payments were said to have been made include trans-shipment costs, losses arising
out of the detention of a British Airways aircraft in Kuwait, export credit losses, loss of
vessels, and contract frustration losses.
The Panel had to determine, as a threshold issue, the compensability in principle of claims
by insurance companies that, after all, are in the business of taking risks and collect premiums pending the occurrence of the insured risks. The Panel found that these claims are
in principle compensable, firstly because Governing Council Decision 7 provides that compensation is available "to reimburse payments made or relief provided by corporations or
other entities to others-for example, to employees, or to others, pursuant to contractual
obligations-for losses covered by any of the criteria adopted by the Council." 4° The Panel
noted the existence of the generally recognized rights of insurance companies as subrogees

37. Press Release, United Nations Compensation Commission, Governing Council of United Nations Compensation Commission Approves Awards of Over U.S.$2.375 billion for compensation at its Thirty-Ninth
Session (Mar. 15, 2001), available at http://www.unog.ch/uncc/pressrel/pr_.39.pdf.
38. United Nations Compensation Commission, Report and Recommendations made by the Panelof Commissioners concerning the First Installment of "ElF" Claims, U.N. Doc. S/AC.26/2001/6 (2001), available at http://
www.unog.ch/uncc/reports.
39. Id.
40. Id. 32.
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to their policyholders' rights but further found that, even in situations where there was no
explicit subrogation clause, a claimant insurer could still be entitled to compensation so
long as the payment made by the claimant is a payment made in respect of a compensable
loss. A compensable payment would also need to have been made under a contractual
4
obligation. Payments made ex-gratia were found by the Panel to be non-compensable. '
The Panel declined to adjust recommended amounts to account for premiums received
by the claimants on the policies covering the losses in question. The Panel reasoned that
the modest size of the amounts of the premiums in question, the variety ofinsurance policies
involved, as well as the variety of risks covered by those policies, which may have little
bearing on the perceived risk of Iraq's invasion and occupation of Kuwait, would not allow
for such an adjustment. It should be noted, however, that in the "E2" Panel's third report,
dealing with claims of transport sector companies, there is evidence that insurance companies increased their premiums during the period following Iraq's invasion of Kuwait,
identifying that risk as the main factor for the increase. 42 The "E2" Panel devised a system
of adjusting claims for such increases, where the policy was for a wider geographical area
than the theatre of conflict, so that compensation was only paid for that part of the premium
that could be attributed to the invasion and occupation of Kuwait. It is unclear why a similar
approach, albeit in a reverse order, could not have been adopted for category "E/F" claims.
In determining the quantum of compensation to be awarded in respect of compensable
claims, the Panel noted that some payments for aircraft and vessels were made out on
"assured value" basis irrespective of the actual value of the loss, for example, where the
assured value of the lost item was 110 percent of its actual value. The Panel recommended
that compensation be awarded only to the extent of the actual loss. To do otherwise, it
reasoned, would be tantamount to binding Iraq to the terms of contracts to which it was
not a party. Compensation was therefore calculated on the basis of the market value of the
lost item, not the replacement cost or book value methods of valuation. With respect to
claims for loss of goods, compensation was calculated on the basis of the actual value of the
lost consignment as evidenced in the invoice for the goods.
The Panel report recites and adopts the already established positions of other Panels on
a variety of issues such as applicable law, the liability of Iraq, the requirement of directness
between losses and Iraq's invasion of Kuwait and the compensability of certain types of
losses, such as military costs of the Allied Coalition Forces. The Panel, being faced with
the novel situation of a claimant company with some Iraqi shareholding, citing article
5(l)(b) of the Commission's rules, concluded that "a corporation which is incorporated or
organized under the laws of a state other than Iraq is not an Iraqi entity and may claim
43
before the Commission."
2. Fortieth Session
The Council approved eight reports and recommendations of the panels of Commissioners concerning claims from individuals in category "D," claims from corporations in
category "E," and claims from governments in category "E" Compensation inthe sum of

41. Id. T 36.
42. United Nations Compensation Commission, Report and Recommendations made by the Panel of Commissioners concerning the Third Installment of "E2" claims, U.N. Doc. S/AC.26/1999/22 (1999),
89-93 and 139143, availableat http://www.unog.ch/uncc/reports.
43. Id. '130.
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U.S.$842,112,136.80 was recommended for 574 of the 702 claims covered by those
reports."
One of the reports concerned the first installment of category "4" claims (environmental
claims filed by Governments) involving 105 environmental monitoring and assessment
45
claims filed by six Governments for compensation in the sum of U.S.$1,007,412,574. Of
these, sixty-nine claims filed by five Governments were approved by the Council for compensation, with a total award value of U.S.$243,234,967. Since this report is the first by the
"F4" Panel, it merits specific mention.
The Commission has classified "4" claims into two broad groups. The first group comprises claims, seeking over U.S.$40 billion in compensation, for environmental damage and
the depletion of natural resources in the Persian Gulf region including those resulting from
oil-well fires and the discharge of oil into the sea. The second group is claims for costs
incurred by Governments outside of the region in providing assistance to countries that
were directly affected by the environmental damage. This assistance included the alleviation
of the damage caused by the oil-well fires, the prevention and cleaning up of pollution and
the provision of manpower and supplies.
Included in the first report are 107 claims for monitoring and assessment of environmental damage, depletion of natural resources, monitoring of public health, and performing
medical screenings for the purposes of investigating and combating increased health risks
(the "monitoring and assessment claims") submitted by the Governments of Iran, Jordan,
Kuwait, Saudi Arabia, Syria and Turkey.
The claimants seek compensation for expenses resulting from monitoring and assessment
activities undertaken, or to be undertaken in order to assess the environmental effect on
them of Iraq's invasion and occupation of Kuwait, such as air pollution; depletion of water
resources; damage to groundwater; damage to cultural heritage resources; oil pollution
in the Persian Gulf; damage to coastlines; damage to fisheries; damage to wetlands and
rangelands; damage to forestry, agriculture and livestock; and damage or risk of damage to
public health.
At Iraq's request, the Panel, in its consideration of these first installment claims, conducted an oral hearing during which representatives of Iraq and the claimants presented
their views on the following two questions identified by the Panel and notified to the parties
in advance of the hearing: (a) Can the costs of research programs, studies and procedures
for the monitoring and assessment of environmental damage and depletion of natural resources qualify as "environmental damage and depletion of natural resources" in accordance
with paragraph 16 of U.N. Security Council Resolution 687 (1991)? and (b) If so, can any
such costs qualify as direct damage or loss resulting from Iraq's invasion and occupation
of Kuwait?
In its report, the Panel citing paragraph 35 of Governing Council Decision 7, which
deals with the compensation for "direct environmental damage and depletion of natural
resources," concluded that monitoring and assessment expenses that qualify for compen-

44. Press Release, United Nations Compensation Commission, Governing Council of United NationsCompensation Commission Approves Awards of U.S.$842 million for compensation at its Fortieth Session June
21, 2001), available at http://www.unog.ch/uncc/pressrel/pr-40c.pdf.
45. Governing Council, United Nations Compensation Committee, Report & Recommendation Made by the
PanelofCommissioners Concerningthe FirstInstallment ofF4 Claims (2001), availableat http://www.unog.ch/uncc/
reports/tO 1-16.pdf.
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sation are those resulting from: (a) monitoring and assessment of environmental damage
that is reasonable for the purposes of evaluating and abating the harm and restoring the
environment; and (b) monitoring of public health and performing medical screenings that
are reasonable for the purposes of investigation and combating increased health risks as a
result of the environmental damage.
The Panel further concluded that the possibility that a monitoring and assessment activity
might not establish conclusively that environmental damage has been caused is not necessarily a valid reason for rejecting a claim for expenses resulting from that activity, and that
a monitoring and assessment activity could be of benefit even if the results generated by
the activity establish that no damage has been caused.
The Panel noted several complications presented by claims for monitoring and assessment of environmental damage and depletion of natural resources, such as the question of
to what extent damage identified by a monitoring and assessment activity is attributable to
Iraq's invasion and occupation of Kuwait and not, for example, due to natural and other
phenomena, and the possibility that the cause of the damage was a combination of the
effects of Iraq's actions together with phenomena and activities that occurred before or
after those events. Another difficulty is the absence in some of the claimant countries of
adequately documented baseline information on the state of the environment or on conditions and trends regarding natural resources prior to Iraq's invasion and occupation of
Kuwait.
The Panel also concluded that where damage revealed by monitoring and assessment
was not a direct result of Iraq's invasion and occupation of Kuwait, such damage would not
be compensable in accordance with paragraph 35 of Governing Council Decision 7, but
that the possibility that damage revealed by a monitoring and assessment activity could have
been wholly or partly caused by factors unrelated to Iraq's invasion and occupation of
Kuwait does not necessarily rule out compensation for that activity. Nor would monitoring
and assessing be unreasonable solely because it might be difficult for the claimant to differentiate damage resulting from Iraq's invasion and occupation of Kuwait from damage
that may have resulted from other factors. The Panel stressed that its recommendations on
monitoring and assessment claims do not in any way prejudge its findings on related substantive claims that it may review subsequently.
3. Forty-FirstSession
The Council approved six reports and recommendations of the panels of Commissioners
concerning claims from corporations in category "E," including the sixth installment of
category "El" claims (oil sector claims), the eighth installment of category "E2" claims
(non-Kuwaiti claims, excluding oil sector, construction/engineering and export guarantee
and insurance claims), the twentieth and twenty-first installments of category "E3" claims
(non-Kuwaiti construction/engineering claims), and the fourteenth and sixteenth installments of category "E4" claims (Kuwaiti claims, excluding oil sector claims). Compensation
in the sum of U.S.$365,317,337 was recommended for 291 of the 492 claims involved in
the above reports.-

46. Press Release, United Nations Compensation Commission, Governing Council of United Nations Compensation Commission Approves Awards of U.S.$365.3 million for compensation at its Forty-First Session
(Sept. 27, 2001), available at http://www.unog.ch/uncc/pressrel/pr41.pdf.
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4. Forty-Second Session
The Council approved four reports and recommendations of the panels of Commissioners concerning claims from individuals in category "D", and claims from corporations in
category "E."47 In the two category "D" reports, compensation was recommended for 358
of the 442 claims of individuals involved in the sum of U.S.$75,738,531.18. The two category "E" reports recommended compensation in the sum of U.S.$56,994,522 for 98 of the
148 claims involved in these reports.
The forty-second session was the last session for the delegations of Bangladesh, Jamaica,
Mali, Tunisia, and Ukraine whose terms of office ended on 31 December 2001. As of
January 1, 2002, the five new members of the Security Council, Bulgaria, Cameroon,
4s
Guinea, Mexico and Syria, will be joining the Governing Council for two-year terms.

M. Iran-U.S. Claims Tribunal
Established in 1981, the Iran-United States Claims Tribunal (the "Claims Tribunal")
adjudicates disputes between Iran and the United States (and their respective nationals),
arising from the 1979 Iranian Revolution. There are two general categories of claims, those
deemed to be "interpretive," (which are sub-divided into two categories: "A" or "B" claims),
and private claims. After two decades of operation, the Claims Tribunal has nearly completed its mandate, having resolved more than $2 billion in U.S. claims and $1 billion in
Iranian claims. The Claims Tribunal rendered one award on agreed terms and three orders
worthy of mention during 2001. Additionally, Judge Richard M. Mosk resigned from the
Claims Tribunal effective October 23, 2001, and was replaced by Judge Gabrielle Kirk
McDonald, the former President of the International Criminal Tribunal for the former
Yugoslavia, who assumed her duties on November 2, 2001.
A. AVCO

CORPORATION V. IRAN AIRCRAFT INDUSTRIES AND THE IsLAMIC REPUBLIC

OF IRAN, CASE

No. 261,

AWARD

No. 599-261-3

On September 20, 2001, Chamber 349 rendered an award on the basis of ajoint Request
by the parties, filed on August 27, 2001, and a Settlement Agreement dated May 31, 2001 .10
The Claims Tribunal had rendered a partial award in this case on July 18, 1988,11 directing
the parties to negotiate an agreement concerning the aircraft equipment and maintenance
services that were the subject of the case. Under the terms of the award, the settlement
agreement was incorporated in its entirety in complete, full and final settlement of the
2
case. Avco Corporation agreed to pay Iran Aircraft Industries and the Islamic Republic of

Iran $1.2 million in settlement of the claim.

47. See Forty-Second Session, supra note 36.

48. United Nations Compensation Commission, The Governing Council, available at http://www.unog.ch/
uncc/governin.htrn (the membership of the Governing Council mirrors that of the U.N. Security Council at
any given time).
49. Judges Gaetano Arangio-Ruiz (Chairman), Richard M. Mosk, and Mohsen Aghahosseini.
50. Both the Joint Request and the Settlement Agreement are attached to the Avco Award, which is on file
with Daryl A. Mundis [hereinafter Avco Award].
19 Iran-U.S. Cl. Trib. Rep. 200 (1988).
51. AVCO Corp. v. Iran Aircraft Ind.,
52. Avco Award, para. 12(a).
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"SlHAH's ASSETS" CASE

In April 2000, the Claims Tribunal rendered a Partial Award in this case,"1 determining
that the United States failed to fulfill its obligations under paragraphs 12 and 13 of the
Algiers Declarations when it failed to freeze and require reporting about the assets of family
members of the former Shah of Iran. Iran then sought the production of two categories of
documents. On November 27, 2001, the Claims Tribunal denied this request, on two
grounds. First, the Claims Tribunal held that the request was "insufficiently specific" with
54
respect to certain documents, while other requested documents "do not appear to exist."
The All Order is consistent with the practice of the Claims Tribunal, in which a party
seeking the production of documents must, "inter alia, specifically identify the documents
it seeks and their locations; explain why those documents are necessary for the case; and
describe what specific efforts, if any, it has made in order to obtain those documents."" In
an earlier decision, the Claims Tribunal bifurcated the case into a liability phase and a
remedies phase. The remedies phase is pending before the Claims Tribunal.
C.

THE IsLAMIC REPUBLIC OF IRAN V. THE UNITED STATES OF AMERICA, CASE

No. B1,

56

COUNTERCLAIM

In case number B 1 the United States has filed a counterclaim concerning the jurisdiction
of the Claims Tribunal." In this counterclaim, the United States alleges that Iran has failed
to secure adequately classified information and defense components of equipment sold to
Iran. Iran sought a preliminary ruling as to the jurisdiction of the counterclaim, a position
that the United States opposed. In case number A28,1s the Claims Tribunal had recourse
to paragraph 7 of the General Declaration establishing the Claims Tribunal," 9 which provides that funds in the Security Account "shall be used for the sole purpose of securing
payment of, and paying, claims against Iran." Consequently,
any counterclaim against Iran, including the Counterclaim in Case No. Bi, 'might result in
an arbitral award against Iran (Paragraph 7) unless and until it is withdrawn, settled by the
parties, rejected by the Tribunal on either jurisdictional or substantive grounds, or held by the
Tribunal to be a claim that is limited to an offset against any amount to be awarded to Iran.'"
The Claims Tribunal thus decided that it was appropriate to expedite the determination
of "whether the Counterclaim in Case No. BI will continue to be relevant to the maintenance of the Security Account after there are no other claims pending against Iran and until
such unknown future time as that Counterclaim would otherwise be dealt with.,,6I To this

53. See Pieter H.F. Bekker et al., InternationalCourts and Tribunals, 35 INrT'L LAW. 595, 605-07 (2001).

54. Iran v. United States, Iran Award No. 597-Al 1-IT, Iran-U.S. Cl. Trib. Rep. (2000), at para. 5.
55. Id., para. 4, citing to Joan Ward Malekzadeh et al. and Islamic Republic of Iran, Case No. 356, Order of

August 12, 1993.
56. This Order is on file with Daryl A. Mundis and was decided by the full Claims Tribunal, with Judge
Charles N. Brower dissenting [hereinafter B I Order].
57. This counterclaim was filed on April 12, 1983. See id. at para. 2.
58. See Bekker, supra note 53, at 607-08 (discussing Case No. A28).
59. General Declaration Establishing the Iran-U.S. Claims Tribunal, 20 I.L.M. 230 (Jan. 1981).
60. B1 Order, supra note 56, para. 3.
61. Id.
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end, the Claims Tribunal set a briefing schedule for early 2002 and determined to hear oral
62
arguments at an "early convenient date."
D.

THE UNITED STATES OF AMERICA AND THE FEDERAL RESERVE BANK OF NEW YORK V.
THE ISLAMIC REPUBLIC OF IRAN AND BANK MARKAZI

IRAN,

CASE

No. A2861

On September 17, 2001, the Claims Tribunal denied a request by the United States,
pursuant to the Claims Tribunal's Decision of December 19, 2000,6 for an order that Iran
replenish the Security Account. The United States asserts that as of August 30, 2001, the
Security Account contained U.S.$93,246,103.11-well short of the U.S.$500 million required by the General Declaration.6S Notwithstanding this apparent shortcoming by Iran,
the Claims Tribunal held that it "is not prepared to consider" the request by the United
States to change the relief granted in the December 19, 2000 Decision.
IV. Claims Resolution Tribunal
In 1997, the Claims Resolution Tribunal (CRT) in Switzerland was established to resolve
66
claims to dormant Swiss bank accounts. The CRT's jurisdiction, with limited exception,
extended to Swiss bank accounts, opened by non-Swiss nationals or residents, that had been
inactive since the end of the Second World War (May 9, 1945) and that were made public
6
by the Swiss Bankers Association in 1997 or at a later date. '
The CRT completed its review of claims to dormant Swiss accounts on September 30,
2001.68 Of the 9,918 claims submitted to the CRT for review, 3,121 claims were approved
and the remaining 6,797 claims were dismissed. 69 The total amount awarded to claimants
of non-victim accounts was 49 million Swiss Francs (approximately U.S.$31 million).°The
total amount awarded to claimants of victim accounts was sixteen million Swiss Francs
(approximately U.S.S10 million)," including adjustments for interest and fees. 2
On February 5, 2001, the scope of the CRT's work expanded into what is referred to as
the Claims Resolution Tribunal H. A new claims process was established to provide Nazi
victims 3 or their heirs with an opportunity to make claims to assets deposited in Swiss

62. Id. para. 4.b.
63. This Order is on file with Daryl A. Mundis and was decided by the full Claims Tribunal.Judge Charles
N. Brower dissented, while Judge Richard M. Mosk attached a Comment to the A28 Order [hereinafter A28
Order].
64. Bekker, supra note 53, at 607-08.
65. General Declaration, supra note 59.
66. The CRT's jurisdiction extended to accounts opened by Swiss nationals if it could be shown that the
accounts were held by a Swiss intermediary for a victim of Nazi persecution (and were dormant since May 9,
1945, and were made public by the Swiss Bankers Association in 1997 or later).
67. Bekker, supra note 53, at 608-09 (discussing the claims procedures).
68. Claims Resolution Tribunal, Overview, available at http://www.crt-ii.org.
69. Id. The Web site also provides a sampling of the CRT's decisions.
70. The Currency Site, available at http://www.oanda.com (last visited Jan. 23, 2002).
71. Id.
72. See Claims Resolution Tribunal, supra note 68.
73. A victim of Nazi persecution for purposes of this tribunal is defined as "any person or entity persecuted
or targeted for persecution by the Nazi Regime because they were or were believed to be Jewish, Romani,
Jehovah's Witness, homosexual, or physically or mentally disabled or handicapped." Rules of Procedurefor the
Claims Resolution Process, Article 52(27), available at http://www.crt-ii.org/governing-rules.htm.
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banks in the period before and during World War II. This process grew out of the settlement of the Holocaust Victim Assets class action litigation (the Settlement), brought in the
4
U.S. District Court for the Eastern District of New York against certain Swiss banks.
Under the settlement agreement, the Swiss banks agreed to pay out U.S.$1.25 billion, in
exchange for the release of Swiss banks and the Swiss Government from, among other
things, all claims relating to the Holocaust, World War II, its prelude and aftermath. The
Settlement was later amended to establish a process to provide compensation for claims
concerning World War H-era insurance policies issued to victims or targets of Nazi persecution by certain Swiss insurance companies." The CRT, originally established to arbitrate claims to dormant Swiss accounts, was designated as the instrumentality for the administration of the claims process for claims to deposited assets and to insurance policies.
A.

DEPOSITED ASSETS CLAIMS

Of the Settlement amount, U.S.$800 million was set aside for awards to claimants for
deposited assets in Swiss banks. Claims may only be submitted for accounts owned by
victims or targets of Nazi persecution that were open, or opened, betweenJanuary 1,1933
and December 31, 1945. To assist potential claimants in identifying eligible account owners,
the names of account owners who probably were victims ofNazi persecution were published
on the CRT's Web site.76 The list contains 21,000 names.7
The claims procedures are specialized: First, the CRT must determine whether a claim
is admissible based on the information submitted by the claimant. In general, a claim is
admissible if the claimed account owner was a Nazi victim and the claimant is an heir of
the account owner.'8 Once a claim is deemed admissible, the CRT will evaluate the claim
based on the information submitted by the claimant and on the information collected in
previous investigations.
The CRT uses a relaxed standard of proof to review the claims. The claimant must
demonstrate that it is "plausible in light of all the circumstances that he or she is entitled,
in whole or in part, to the claimed Account."' 9 The CRT also will take into consideration
the difficulties of proving a claim due to the lapse of time since the account was opened

74. The suits alleged that the Swiss banks collaborated with and aided the Nazi Regime by knowingly
retaining and concealing assets of Holocaust Victims and by accepting and laundering illegally obtained Nazi
loot and profits of slave labor. See Claims Resolution Tribunal, supra note 68. The Court approved the Settlement in the summer of 2000. See In re Holocaust Victim Assets Litigation, 105 F. Supp. 2d 139 (E.D.N.Y. 2000).
75. Potential claimants have the right to exclude themselves from the insurance provisions of the Settlement.
These claimants will not be precluded from bringing a separate claim against the participating insurance carries.
See Claims Resolution Tribunal, supra note 68.
76. Claims Resolution Tribunal, supra note 68.
77. The CRT will also review and decide claims filed by claimants who believe that they or a relative, who
was a victim or target of Nazi persecution, owned a Swiss bank account not identified on the published list.
78. A claim is inadmissible if: (a) the claimant has not provided any plausible information indicating that the
person he or she believes to be the account owner was a victim; or (b) the claimant bases the claim essentially
on the fact that he or she or his or her relative have the same or a similar last name as the account owner; or
(c) the claimant has not provided relevant information and/or documentation regarding his or her relationship
to the account owner; or (d) the claimant has not asserted a relationship with the account owner that would
justify an award of the account; or (e) it is apparent that the claimant the person believes to be the account
owner is not the same person as the actual account owner. Rules of Procedurefor the Claims Resolution Process,
supra note 73, art. 23(2).
79. Id. art. 22(1).
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and the possible destruction of relevant documents during the War and the Holocaust. The
deadline for filing claims was August 31, 2001.
Once the evaluation process has been completed, the CRT will decide whether the claimant is entitled to a monetary award. 0 Awards are based on the value of the account, adjusted
to take into consideration any interest paid and any charges and fees levied on the account."'
The resulting account value will be multiplied by 11.5 (for awards issued before July 1,
2002) or by 12 (for awards issued after July 1, 2002) to bring the awards up to current
value.12 Claimants whose claims are ruled inadmissible or whose claims are denied on the
merits may appeal the decision to a senior tribunal judge within sixty days of receiving the
decision, provided that they are able to identify an error in the ruling, or to provide relevant
new evidence.3
Approximately 32,000 claims have been filed. In addition, the 560,000 initial questionnaires returned during the litigation will also be treated as claims. Of these claims, the CRT
has reviewed approximately 700 and the Court has approved twenty-four awards.
B. INSURANCE CLAIMS

The insurance claims process was established to provide policyholders, insured, beneficiaries, and their heirs with an opportunity to make claims to their World War H-era
insurance policies. Awards are to be paid from a U.S.$50 million fund, one-half of which
comes from the settlement, one-half of which comes from the participating insurance companies.8 4 The deadline for filing claims was December 31, 2001.
All claims must pass an admissibility test based on whether the claimant has plausibly
demonstrated that the policyholder, insured or beneficiary was a Nazi victim, and whether
the claimant is an heir of the policyholder, insured or beneficiary. 5 If admissible, the CRT
will evaluate the claim using the information provided by the claimant and the information
provided by the participating insurance carriers to determine if the participating insurance
carrier issued the policy and that the policy has not yet been paid out.8 6

80. Id. art. 27. The criteria for making an award is explained in the Rules Governing the Claims Resolution
Process, Article 27.
81. The U.S. District Court for the Eastern District for New York must approve an award prior to payment.
Id. art. 37(2).
82. Id. art. 3 7(1). In cases where the amount in the account is not available from the records, the CRT will
assume that the account contained an amount that was typical of similar accounts held in the Swiss banks during
the relevant period. In such cases, and in cases where the account may be subject to later competing valid
claims, the claimant initially will receive 35 percent of the amount awarded, and may receive a second payment
of up to 65 percent of the amount awarded after the entire claims process has been completed. Id. art. 37(3).

83. Id. art. 36.
84. The participating insurance carriers are members of the Swiss Life Group and the Swiss Re Group that
may have issued policies to victims. The participating insurance carriers will pay one-half of each valid claim
(up to an aggregate of U.S.$25 million) and the other half will be paid from the Settlement amount. Claims
to policies issued by other insurance carriers may be eligible for resolution through the International Commission on Holocaust Era Insurance Claims or through the German Foundation Initiative or other appropriate
national foundation. See Claims Resolution Tribunal, supra note 68.

85. See Claims Resolution Tribunal, jupra note 68. The detailed rules governing the resolution process have
not been published. They were negotiated between the settling plaintiffs and the participating insurance companies.
86. In many cases where there is no evidence that the policy was paid, the policy will be treated as unpaid.
Id.
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Policy claims that are found to be valid will be paid at either the net cash surrender value
(the policy value adjusted to reflect the amount for which the policy could have been redeemed at the relevant time), increased to today's value by a reasonable multiple, or in cases
in which the insured perished in the Holocaust, the death benefit (which is greater than
the net cash surrender value) increased to today's value by a reasonable multiple. If there
is no evidence of policy value, claimants will receive the estimated net cash surrender value
or the death benefit, which will be calculated by reference to comparable policies issued
during the relevant time frame.87 Claimants whose claims are denied on the merits may
appeal the decision to a senior tribunal judge within sixty days of receiving the decision,
provided that they are able to identify an error in the ruling or to provide relevant new
evidence. Approximately 650 claims have been filed, but no amounts had been paid out as
of year-end. 8
V. International Commission on Holocaust Era Insurance Claims
The International Commission on Holocaust Era Insurance Claims (Commission),
chaired by former U.S. Secretary of State Lawrence S. Eagleburger, was formed in 1998
to address the issue of unpaid insurance policies issued prior to and during the Holocaust.
The Commission is comprised of U.S. insurance commissioners, representatives of the State
of Israel, international Jewish and Holocaust survivor organizations, and representatives of
major European insurance companies. Several European and Israeli insurance regulators,
as well as the United States and other governments, subsequently joined as observers.
The goal of the Commission is to assure that any insurance claims of Holocaust victims
and their heirs are resolved fairly and expeditiously, with consideration given to special
circumstances and the passage of time. The insurance companies participating in this process agreed to resolve all outstanding claims that are submitted by February 15, 2002. The
Commission's Web site89 provides a training manual that explains the application and evaluation process. 90 The Web site also provides a list of policyholders who may be entitled to
payment, which currently contains over 45,000 names. The Commission reports that as of
the end of 2001, approximately U.S.$12.4 million in offers had been made on a total of
1,112 claims.

87. Id.
88. It is expected that an additional 300 claims will be transferred from the International Commission on
Holocaust Era Insurance Claims.
89. See The International Commission on Holocaust Era Insurance Claims, available at http://
www.icheic.org.
90. Bekker, supra note 53, at 610-11.
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